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| NOIDUNG

Cdé nén hoa gidi hay khéng?

Thai diém tot nhat cOa hda gidi
& khi nGo?

Thuyét phyc khdch hang hay daéi tac
ti€n hanh hda giai?
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THUYET PHUC KHACH HANG LUA CHON HOA GIAI
TRONG CAC PHUONG THUC GIA1 QUYET TRANH CHAP

Thuong lugng Tranh tyng tqi tdoa dn
(Negotiation) (Litigation)
Trung gian - Hoa gidai Sy xdc dinh cba chuyén gia
(Mediation/Conciliation) (Expert Determination)
Hda gidi trong td tung dén sy Adjudication (Dispute
(court-annexed mediation) Adjudication Board - DAB)
Hoa gidi/Trong tai Mini - trial, Rent a Judge,
(Med/Arb - Arb/Med) VV.
Trong tai (Arbitration) Viét Nam ?
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CAC TIEU CHI BANH GIA ,
PHUGNG THUC GIAI QUYET TRANH CHAP THICH HOP

Quy dinh cua

Thién chi coa cdc bén | Hiéu qua kinh té

Thdai gian va

tinh kip thdi Bao mat

Kha ndng

Chuyén mon cudng ché thi hanh

<= -

Nhng quyét dinh ban dau truséc khi tham gia hoa gidi

Kiém sodt qud trinh
bai cdc bén

Quy dinh trong
Hgp dong

Lgi thé va bat Igi
cua than chu



| BAC BIEM CUA HOA GIAI

Sy hgp tac

SU dung bén thu ba doc
lap & trung gian dé giup
gidi quyét tranh chap

Tinh chat ty nguyén

Sy kiém sodt coa
cdc bén tranh chap

Tho tuyc linh hoat
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| THUAN LOI CUA HOA GIAI

Chi Phi

Téc Do

Kha Nang Kiém
Sodt Cua Cdac Bén

Tinh Bao Mat

Tinh Than Thién, Tinh Linh Hoat
Khéng Co
Tinh Ddi Khdng
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| O THE COI LA BAT LOI CUA HOA GIAN

Tiéu chudn khéng chdc chdn, rd rang

Lo ngqi phdi tiét |16 s8m nhing lap
luan phdp Iy

Khéng nhat thiét [a tiét kiém chi phi
Yéu cau phdi c6 quan hé tuong doi tot
gida cac bén tranh chap

Gid tri rdng buéc cua két qud hoda
qidi!
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| B0I TUONG KHACH HANG

« Nha dbu tu A Béng: Nhat ban, Han
qudc, Dai Loan, Trung qudc, vv.

Thuong nhdn nudc ngodi

« Doanh nghiép cé von ddu tu nudc
ngoai (FDI)

Doanh nghiép tu nhén
Doanh nghiép nha nudc
LA YAVA
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THAY B0 HOP BGNG
CUNG CAP DICH U PHAP LY

Tinh phi ludt su theo thgi gian lam
viéc thyc té cua luat su; hay
Tinh chi phi luat su theo ty |1é % gid
tri tranh chdp; hay

Tinh phi tran khéng ché cé dinh
(fixed fee/cap fee);

Tinh phi luét su theo két qua cla vu
kién (Successful fee/no cure no pay!
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| NHUNG BIEU CAN XEM XET

Cé co hdi hogp Iy réng
khdch hang cé thé dat
dudgc két qua thuan Igi
hon 1a tranh tung khi xem
xét cdc yéu té rui ro va

chi phi. =3

Cédc bén khdé hodc
khéng thé thuong lugng
tryc tiép vdéi nhau.
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Hda gidi cé thé gilp cdc
bén vugt qua nhiing trdé
ngqi anh hudng dén qué
trinh thuong lugng.




NHUNG TRO NGAI
CHO VIEC THUONG LUONG

« Viéc thiéu vdng ngusi dua ra quyét
dinh hodc viéc sU dung nhing chién
thudt dam phdan kho khan.

« NhOng cdm xuc manh mé anh hudng
dén quyét dinh cla mot hodc nhiéu
nha dam phan.

e Thiéu thong tin cé thé ngdn cdn cdc
bén ddanh gid chinh xdac vy kién cua ho.
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| NHONG LY DO KHONG HOA GIAI

O—O

Can cé mot ban én Lo ngai rdng thda Can cé mot quyét Mong mudn s dung
dé s dung nhu d thudin cé thé lam phat dinh cta Toa dn dé tién trinh tu phap dé
tién & dé gidi quyét sinh cdc khiéu naqi “an ki€m sodt cach hanh thu thép thong tin.
cac khiéu nai khdc. theo” tuong tu khdc. xU déi dich.
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| KHINAO CO THE HOA GIAI?

Trudc khi khdi kién tai Sau khi khdi kién
Toa én hay Trong tai

= Bado luu thdi hiéu khdai kién

" Chua o day do thong tin * Thu thap thong tin can thiét

* Trdnh chi phi phdat sinh « Xac dinh ré hon vén dé

* Trdnh dugc nhing phuc tap tranh chép
vé mat phdp g = Quy téc 80 (thong tin)/20
(thai gian & tién bac)
= Chuyén mdén chuyén sau

cua hoa gidi vién
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Trudc khi cé mot
quyét dinh quan trong

= Ton kém chi phi
= Kha nang thdng/thua dén

dén nhing rui ro nghiém

trong cho cdc bén.

= Thdgi gian “thich hgp” dé thda

thudn ma khong & trong thé

N

yéu.



THUYETPHUC
KHACH HANG VA BOI TAG HOA GIA

«  Chira rdng hoa gidi & khéng thé tranh
dudc.

« Dva vao chinh sdch c0a doanh
nghiép trong phong ngua va gidi
quyét tranh chap;

-« Pé nghi t6 chic hda gidi hodc hoa
gidi vién dé xudt hoa gidi cho déi tdc.

« Ap dung quy dinh bdt budc hoa giai
cva Toa an hay hiép hdi luat su
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| THACH THUC CUA VIEC HOA GIAI

There are no hard and fast rules as to when that perfect moment has
arrived to mediate, but one point is clear. Before you begin, recognize that
the first obstacle to starting the dialogue early may well be your own client,
particularly if you have not represented him in the past. He may wonder if
you lack confidence in yourself or the case if you push for settlement too
early. On the other hand. if you don’t mention settlement to the more
sophisticated client, he may well wonder whether you are looking to “milk” a
case that will likely never be tried. Begin with the adversary only after you

have reached a consensus with your own client. (Stern 1998)

Moi ngudi thudng cho rdng thdch thic I18n nhat & thuyét phyc
ddi tdc dong g hoa gidi, tuy nhién thudng thi réio cén I8n nhat
lai chinh |a khdch hang coa ludt su!
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| TAILIEU THAM KHAO

*  Palmer and Roberts: Dispute processes: ADR and the primary forms of decision making

« Henry Brown and Arthur Marriott, ADR: Principles and Practice, 2nd ed. Sweet and
Maxwell, 1999.

 Goldberg, Sander, Rogers, Dispute Resolution:. Negotiation, Mediation and Other
Processes, 3d ed., 1999

* L. Riskin, Dispute Resolution and Lawyers, West Publishing Co, 1997
*  Gerald Williams, Legal Negotiation and Settlernent, 1983
*  W. Trachte-Huber and S. Huber, Reaching Agreement in Law and Business 1998

«  Christian Buhring-Uhle, Arbitration and Mediation in International Business, Kluwer Law
International, 1998
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| TAILIEU THAM KHAO

H. Raiffa, The Art and Science of Negotiation, Cambridge, Mass.. Belknap Press of
Harvard University Press, 1982.

* R Fisher and W. Ury, Getting to Yes: Negotiating Agreement Without Giving In, 2d ed,
Penguin Books, 1991

* Robert A Baruch Bush and Joseph P. Folger, The Promise of Mediation: The
Transformative Approach to Conflict, new and rev. edn. San Francisco: Jossey-Bass,
2005

*  Karl Mackie and Eileen Carroll, International Mediation: The Art of Business Diplomacuy,
Kluwer Law International, 1999

« F. Elashmawi, Competing Globally: Mastering Cross-Cultural Management and
Negotiations, Butterworth-Heinemann, 2001
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| TAILIEU THAM KHAO

* Mediation Advocacy: The Role of lawyers in Mediations by Prof. Dwight Golann:
https://www.jamsadr.com/files/Uploads/Documents/International/Mediation-
Advocacy-eBook.pdf

*  Chuong trinh mén hoc Alternative Dispute Resolution (ADR) cua Trudng Ludt Queen
Mary, DHTH Ludn Don

«  CHUONG 10: KY NANG THAM GIA GIAI QUYET TRANH CHAP BANG HOA GIAI cia Ls.
Nguyén Trung Nam, EP Legal (Gido trinh k{j ndng tu van cla Hoc vién tu phap)

¢ SO tay cho Hoa gidi vién 01/2018 do CEDR & IFC én hanh
- Toa dam vé Hoa gidi tai Toa an 2018 (TANDTC & IFC)
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| TAILIEU THAM KHAO

e CEDR: https://www.cedr.com/about_us/modeldocs/

o ClArb: http://www.ciarb.org/guidelines-and-ethics/gquidelines/mediation-guidelines

. IBA: https://www.ibanet.org/LPD/Dispute_Resolution_Section/Mediation/Default.aspx
« |ICC: https://iccwbo.org/dispute-resolution-services/mediation/mediation-rules/

. UNCITRAL:
http://www.uncitral.org/uncitral/en/commission/working _groups/3investor_State.html

¢ SIMC: http://simc.com.sg/practice-note/
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| TRANG WEB HUU ICH &

«  UNCITRAL: https://uncitral.un.org/en/texts/arbitration

« IBA: https://www.ibanet.org/LPD/Dispute_Resolution_Section/Mediation/Default.aspx
«  CEDR: https;//www.cedr.com/about_us/modeldocs/

¢ SIMC: http://simc.com.sg/

«  JIMC: https.//www.jimc-kyoto.jp/

¢ MHJMC: http;//mhjmc.org/en/

*  VIAC: http://viac.vn/hoa-giai-c113.html.

«  TANDTC: https://www.toaan.gov.vn/webcenter/portal/tatc/tindean?mucHienThi=1073

e VSIL: http://www.hoiluatquocte.org.vn/post/thanh-lap-trung-tam-hoa-giai-thuong-mai-
quoc-te-viet-nam

«  Kluwer: http://mediationblog.kluwerarbitration.com/
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